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General Terms and Conditions of Business of ZIEHL -ABEGG AUSTRALIA Pty Ltd. 

I. Application of the General Terms and Conditions 

1.	 All our deliveries, services, and offers are made exclusi-
vely on the basis of the present General Terms and 
Condit ions. Consequently, these General Terms and 
Conditions also apply to all future business relations even 
if not expressly agreed upon again in the future. 

2.	 By placing an order for goods or services with us or by 
receiving or using our products by the Customer, whiche-
ver occurs first, these General Terms and Conditions are 
deemed accepted by the Customer. Counter-confirmations 
by the Customer with a reference to the Customer ’s 
General Terms and Condit ions or General Purchase 
Conditions are hereby rejected. Contrary conditions of the 
Customer are not binding on us even if the order is based 
upon them or if the Customer refers to them on forms or in 
other documents. Conflicting terms and conditions of the 
Customer are hereby expressly excluded.

3.	 Rights to which we are entitled according to the statutory 
provisions and law in addition to what is provided for in 
these General Terms and Conditions remain unaffected. 

  

 
II. Offers, Scope of Performance 

1.	 For the scope of our deliveries and services, our written 
confirmation of the order is conclusive. If we submit an offer 
with a limitation in time and such offer is accepted within 
that time, the offer is conclusive of that order. To avoid 
doubt, if we submit an offer with a limitation in time and 
such offer is not accepted within that time, that offer shall 
be void.

2.	 Illustrations, drawings, information as to weights, measures, 
performance, and consumption, and other descriptions of 
the goods in the documentation that is part of our offer are 
approximations only, to the extent not expressly referred to 
as binding. They constitute no agreement on, or guarantee 
of, a corresponding quality or characteristic of the goods.

3.	 For technical reasons, we reserve the right to supply up to 
5% of the delivery volume more or less when delivering 
consumables or small parts. There will be no refund if a 
lesser quantity is delivered.

4.	 Unless referring to data contained in our catalogues when 
placing the order, the Customer is under obligation to 
provide us with general information as to the purpose of 
use, type of installation, operating conditions, and other 
conditions to be taken into account.

5.	 Protective devices are included in our deliveries to the 
extent expressly agreed upon.

6.	 We unrestrictedly retain all exploitation rights under 
intellectual property and copyright law in all cost estimates, 
drawings, and other documents; such documents may not 
be passed on to third parties. Drawings and other documents 
that are part of our offers must be returned to us without 
delay if the order is not placed with us.

III. �Particularities in Case of Correspondence by  
Electronic Communication and Fax 

1.	 If a message (declaration of intent) is sent electronically 
(electronic communication), such message is deemed to 
be received by the recipient when it has been delivered to 
the recipient’s communication device.

2.	 A message is deemed to be received by the recipient by 
mean of message retrieval when it has been made 
available for retrieval in the relevant part of the sender ’s 
communication device and has been retrieved from such 
part by the recipient.

3.	 The contracting parties recognize the legal validity of mes-
sages transmitted according to nos. 1 and 2 above.

4.	 If correspondence between the contracting parties is 
exchanged by fax, the transmission report shall be deemed 
sufficient evidence of the receipt of the correspondence.

IV. Price    

1.	 In the absence of a separate agreement, our prices are-ex 
works including loading at our works, but excluding packa-
ging.  The goods and services tax applicable at the time 
will be added to our prices.

2.	 If the delivery or service is to be made or provided more 
than four months after the conclusion of the contract, we 
reserve the right to reasonably raise our prices if there 
has been a significant change in the factors prevailing at 
the time the contract was entered into, that are decisive 
and crucial for the determination of our prices, in particu-
lar, in the cost of materials, wages, and public charges.
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V. Retention of Title 

1.	 Until all claims against the Customer (including any and all 
balance receivables and current account) to which we are 
entitled now or in the future on whatever legal grounds or 
remedies have been fulfi l led, we are granted the following 
security, which we will release upon request at our dis-
cretion to the extent that the value of such security 
exceeds the claims on a permanent basis by more than 
20%. For the valuation of the security furnished, receivab-
les are to be assessed at their nominal value, goods in 
which tit le is retained are to be assessed at their net 
purchase price – not including the goods and services 
tax– as stated in the invoice, and in the case of co-owner-
ship, the relevant share in the real value of the principal 
item shall be decisive. Of the value thus determined, 
third-party security interests that are of a higher ranking 
are to be deducted to the extent of the amount of the 
receivables to be secured with such security interests at 
the time the request for release is made.

2.	 All goods supplied remain our property until all our claims 
under the business relationship, including claims that 
have not as yet become due, are settled in full. This also 
applies if the balance is recognized. In this case, the 
retention of tit le serves as security for the claim resulting 
from the balance. The Customer is obligated to handle the 
goods in which tit le is retained with due care for the dura-
tion of the retention of tit le. In particular, the Customer is 
under obligation to adequately insure the goods at their 
replacement value, at the Customer ’s own expense, 
against damage by fire, water, and theft. The Customer 
assigns to us already now all claims for compensation 
arising from such insurance. We hereby accept the assign-
ment. If an assignment is not permissible, the Customer 
hereby irrevocably instructs its insurer to make payments, 
if any, exclusively to us. Our other claims, rights and 
remedy remain unaffected. At our request, the Customer 
must furnish us with evidence of the conclusion of the 
insurance contract. 

3.	 The Customer is entitled to resell or process the supplied 
goods in the ordinary course of business. In the event of 
a resale, the Customer ’s claim against its purchaser, 
which the Customer assigns to us with all ancillary rights 
already now to the extent of all our claims, replaces the 
goods supplied. We accept this assignment already now. 
If an assignment is not permissible, the Customer hereby 
irrevocably instructs its purchaser to make payments, if 
any, exclusively to us. Until revocation, the Customer is 
entitled to collect the receivable. All amounts collected 
must be deposited collectively and must be remitted to us 
by the Customer until all our claims have been settled in 
full. If the Customer ’s purchaser pays by bank transfer, 
the Customer assigns to us already now its claim against 
the relevant financial institution under such transfer. We 
accept this assignment already now. At our request, the 
Customer must give us all information and allow us to 
inspect the records.

4.	 To the extent that the Customer processes goods in which 
tit le is retained, the contracting parties agree that such 
processing shall occur on our behalf so that we become 
the owners of the new items. The Customer ’s expectant 
right (expectant rights) in the goods in which tit le is retai-
ned continues to a corresponding extent in the processed 
or transformed item. If the processing costs considerably 
exceed the value of our goods, the contracting parties 
agree that the goods shall be processed also on our 
behalf and that we acquire co-ownership of the new item 
in proportion to the ratio of the invoice value of our goods 
to the value of the new item at the time of processing. If 
the Customer combines goods in which tit le is retained 
with another item such that our goods become an essenti-
al part of another item that is then to be deemed the prin-
cipal item, the Customer transfers to us already now the 
proportionate co-ownership of the new item. The Customer 
shall keep such new items in custody for us free of char-
ge. In the event of a resale, the foregoing provisions apply 
correspondingly.

5.	 If, upon conclusion of the contract, we become aware of 
facts that give rise to justified doubts about the Customer ’s 
creditworthiness, or if the Customer defaults in the settle-
ment of a liability in relation to us, we are entitled to res-
cind the contract without setting an additional period for 
performance and to demand by way of security that the 
goods of which we are the owners or co-owners be surren-
dered to us until all our claims have been settled in full.

6.	 In the event that third parties seize or impound goods of 
which we are the owners or co-owners or receivables to 
which we are entitled, the Customer must furnish the third 
party or the executory officer without undue delay with 
evidence of our ownership of, or tit le to, the item; moreo-
ver, the Customer must notify us without undue delay of 
these measures and assist us in whatever manner in the 
protection of our rights. If we impound the goods, such 
impoundment shall not to be deemed a waiver of our 
retention of tit le or a rescission of the contract.

7.	 The goods of which we are the owners or co-owners may 
not be assigned to third parties by way of security, 
pledged, or encumbered in any other manner.

8.	 If goods are delivered to countries with a different legal 
system where the provisions on a retention of tit le pur-
suant to nos. 1 to 6 above provide less protection than in 
the country where our company has its registered office, 
the Customer hereby grants us a security interest that is 
customary in such country and that is, in economic terms, 
equivalent to the retention of tit le in the country in which 
our company has its registered office. If further declarati-
ons or acts are necessary for this purpose, the Customer 
shall do all within his power to grant us this security inte-
rest immediately. The Customer shall assist with all 
measures that are necessary and useful to ensure the 
validity and enforceability of any such security interest.
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VI. Terms of Payment 

1.	 To the extent not otherwise agreed, our invoices are paya-
ble without deduction ten days after they are issued. 
Payment in cash or by bill of exchange is accepted only on 
the basis of a special agreement. Despite provisions of 
the Customer to the contrary, we are entitled to count pay-
ments first towards older debts of the Customer, in which 
case we will inform the Customer of the type of settlement 
made. If costs and interest have already been incurred, 
we are entitled to count the payment first towards the 
costs, then towards the interest, and finally towards the 
principal performance.

2.	 Payments will be deemed made only when we can dispose 
of the amount. In the case of a cheque, payment is 
deemed made only when the cheque is collected.

3.	 If the Customer defaults in payment, we are entitled to 
claim interest at a rate of 8% above the basic interest rate 
applicable at the time p.a. from the relevant point in time. 
We reserve our right to assert further claims for damages.

4.	 If we become aware of circumstances that give rise to 
doubts about the Customer ’s creditworthiness, in particu-
lar, if a cheque cannot be cashed or if payments are sus-
pended, or if we become aware of other circumstances 
that give rise to doubts about the Customer ’s creditworthi-
ness, we are entitled to demand the payment of the entire 
remainder of the debt even if we have accepted cheques. 
In this case, we are further entitled to demand advance 
payments or the provision of security.

5.	 Counter-claims on the part of the Customer entitle the 
Customer to a set off only if these claims have been esta-
blished by a final declaratory judgment or if they are 
undisputed. The Customer may assert a right to retention 
only if the Customer ’s counter-claim is based on the same 
contractual relationship.

 VII. Delivery and Service Periods

1.	 Delivery dates or periods, which may be agreed upon as 
binding or non-binding, must be agreed upon in writing.

2.	 We are not liable for delays in delivery or performance that 
occur due to force majeure or because of events that con-
siderably complicate our delivery or make delivery impos-
sible – these events particularly include strikes, lock-outs, 
official orders, etc., even if the same occur at our sup-
pliers or their sub-suppliers – even if periods and dates 
have been bindingly agreed upon. Such events entitle us 
to delay the delivery or service for the duration of the 
impediment plus a reasonable start-up period. If such 

events considerably change the economic importance or 
the content of the delivery or service or if they have a 
significant impact on our business operation, we may 
additionally demand that the contract be reasonably adju-
sted. If the impediment continues more than one month, 
we are entitled to rescind the contract in whole or in part 
because of the unfulfi l led part of the contract. If we wish 
to make use of this rescission right, we must notify the 
Customer of such intent after we have become aware of 
the importance of the relevant event. If, because of such 
events, the delivery period is extended or we are released 
from our obligation to perform, this does not give rise to 
claims for damages on the part of the Customer. However, 
we may plead the aforementioned circumstances only if 
we have notified the Customer accordingly.

3.	 If we are liable for non-compliance with bindingly agreed 
periods and dates for performance or if we are in delay, 
the Customer ’s claim is limited to compensation in an 
amount equal to 0.5% for each entire week of delay, in 
total, however, to a maximum of up to 5% of the invoice 
value of the deliveries and services concerned by the 
delay. Additional claims are excluded unless the delay is 
based at least on gross negligence.

4.	 We are entitled to make part deliveries and to perform in 
part unless this is an unacceptable burden to the customer.

5.	 Compliance with our obligations to deliver and perform 
requires the timely and proper fulfi l lment of the Customer ’s 
obligations.

6.	 The delivery period is deemed to have been met if the 
goods have left the works, warehouse or factory, or if we 
have given notice of the goods being ready for dispatch, 
by the time the delivery period expires. The delivery is 
subject to the condition that we are timely and properly 
supplied ourselves.

7.	 In the event of a delay in delivery, the Customer is entitled 
to rescind the contract if, upon occurrence of the delay in 
delivery, the Customer sets an additional period for per-
formance with the warning that performance will not be 
accepted after the expiration of this additional period and 
said period expires to no avail.

8.	 If the Customer defaults in acceptance, we are entitled to 
claim compensation for the damage incurred by us; with 
the occurrence of the default in acceptance, the risks of 
accidental deterioration and accidental loss or destruction 
pass to the Customer.
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VIII. Supply of Software 

1.	 If software is supplied, the Customer is granted a non-
exclusive and non-transferable right to use the software 
and the related documentation for the operation of the 
goods for which the software is supplied. The Customer is 
not permitted to make copies, except for one back-up 
copy. References to authors, series numbers, and other 
features serving the identification of the software may not 
be removed or altered.

2.	 The Customer is obligated to prevent unauthorized access 
to (or use of) the software and the documentation by third 
parties by taking appropriate precautions. The Customer 
must store the original data storage media supplied and 
the back-up copy at a place that is secured against 
unauthorized access by third parties. The Customer must 
insistently point out to its staff the duty to comply with the 
present terms of supply and with the provisions of 
copyright law.

3.	 Our liability for the loss or alteration of data is limited to 
the typical cost of restoration that would be incurred if 
back-up copies were made at regular intervals and accor-
ding to risk.

 
 IX. Passing of Risk and Receipt

1.	 The risk passes to the Customer no later than with the 
dispatch of the parts to be delivered, even if part delive-
ries are made or if we have assumed further obligations, 
e.g., the shipping costs or delivery and installation. If 
shipment becomes impossible without fault on our part, 
the risk passes to the Customer with the Customer ’s noti-
fication of the goods being ready for dispatch.

2.	 If there is a delay in shipment due to circumstances for 
which the Customer is responsible, the risk passes to the 
Customer from the day the goods are ready for dispatch.

3.	 The Customer must take delivery of the delivered items 
even if they have minor defects.

X. Claims based on Defects 

1.	 The Customer may not refuse to accept deliveries because 
of insignificant defects. The Customer has the obligation 
to inspect the products and notify us of any visible defects 
promptly. This applies subject to the condition that obvious 
defects and defects that are identif iable on a due 
inspection are to be notified in writing no later than 8 days 
after handover of the goods to the Customer. Other 
(hidden) defects shall be notified to us in writing no later 

than 8 days after they are discovered. Notifications of 
defects shall be sent in writing to our office; notifications 
of defects to field staff, carriers or other third parties are 
not regarded as submitted in due form and time.          

2.	 We assume liability for a specific application or specific 
suitability only if this was agreed explicitly in writing. 
Otherwise, the Customer bears the risk of suitability and 
uti l ization. If we informed the Customer of technical 
framework conditions or other specifications in regard of 
ut i l izat ion, the Customer shal l  be responsible for 
compliance. It shall inform its buyers of these specifications 
and oblige them to comply. Our liability is excluded for 
defects that result from use of the goods in a way that 
does not conform to the specifications. Claims based on 
defects are excluded in part icular i f  and insofar as 
damage to the delivered item or to other assets of the 
Customer is caused as follows:		  

	 a.	 incorrect processing, assembly or treatment; 

	 b.	 incorrect installation of the delivery item by the 		
	 Customer or a third party, except where the 		
	 incorrect installation is based on our instructions,	  	
	 whereby our field staff are not authorized to issue 		
	 instructions; 

	 c.	 Non-compliance with instructions on commissioning, 	
	 possible applications and operation of the delivery 		
	 item contained in the documentation of the delivery 		
	 item, operating instructions or instructions that we 		
	 issued; 

	 d.	 normal wear and tear that cannot be ascribed to 		
	 production or material defects; 

	 e.	 inappropriate handling or repairs of the goods by 		
	 the Customer or third parties that were carried out 		
	 inappropriately, in particular on interference by 		
	 nonqualified persons or use of nonoriginal spare 		
	 parts or resources.

	 We do not assume any liability either for defects for which 
the Customer is responsible or that are due to a technical 
cause other than the original defect.

3.	 If a defect exists and the goods must be returned to us, 
the return shipment may be made only with our prior 
written consent. Return shipments made without our prior 
consent need not be accepted. In any such case, the 
Customer must bear the cost of the return shipment.

4.	 If, due to a justified notification of defects, goods are 
repaired or a replacement delivery is made, the provisions 
in Sect ion VII  concerning del ivery periods apply 
correspondingly.
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5.	 The existence of a defect that has been established as 
such and that has been notified to us in due form and time 
gives rise to the following rights of the Customer:	  

	 a.	 If a defect exists, the Customer may first demand 		
	 that we remove the defect or make a replacement 		
	 delivery (“subsequent performance”). We will 		
	 choose in our discretion whether to newly deliver 		
	 the item or whether to remove the defect, unless 		
	 clause X. 5 c) applies. If the defect is removed, in 		
	 so far as the notification of defects proves justified, 	
	 we are obligated to bear the following direct 		
	 expenses, borne by us, necessary for the removal 		
	 of the defect, in particular, transportation and travel 	
	 expenses and the cost of our own labor and 		
	 materials, to the extent that such costs and 		
	 expenses are not increased due to the fact that the 		
	 goods have been brought to a place other than the 		
	 delivery address. This is limited to those costs that 		
	 arise or would arise in regard to the delivery 		
	 address for the goods. If the goods are shipped to 		
	 an address other than the delivery address, the 		
	 Customer must bear the extra costs that this 		
	 causes, if the shipment was not part of the delivery 		
	 contract between the Customer and us.

	
	 b.	 We shall be entitled at our option to employ third 		

	 parties to carry out repair works or a replacement 		
	 delivery. This does not establish a contractual 		
	 relationship between the Customer and the third 		
	 party. In this case, our liability does not go further 		
	 than if we had carried out the works or the delivery 		
	 ourselves. Additionally, if an attempt at subsequent 		
	 performance fails, subject to clause X. 5 c) we have 	
	 the right to make a new attempt, again reserving 		
	 the right to choose between a repair and the new 		
	 delivery of the item. Only when the repeated 		
	 subsequent performance fails, too, does the 		
	 Customer have the right to rescind the contract or 		
	 to reduce the purchase price.

	 c.	 Regulations in relation to a subsequent 			 
	 performance, for example pursuant to clause X. 5 a) 

		  or X. 5 b), do not apply insofar as these regulations 	
	 would cause an unacceptable burden to the 		
	 customer, for example in the case of an unjustified 		
	 refusal or unacceptable delay of the subsequent 		
	 performance.

	 d.	 If a notification of defect by the Customer proves to 	
	 be unjustified, the Customer must reimburse us for 		
	 all costs and expenditure that this caused. 

6.	 The limitation period for the Customer ’s claims that are 
based on defects is one year unless the defective item 

has been used for a building in accordance with its usual 
manner of use and has caused a defect of the building. 
The one-year limitation period equally applies to  other 
claims that are based on a defect of the goods. The 
limitation period is counted from the date of delivery of the 
goods. The statutory limitation periods apply to losses 
resulting from a breach of warranty  or from death, bodily 
injury or damage to health, for willfulness and gross 
negligence and for claims based on mandatory statutory 
provisions regarding product l iabil ity.  If we make a 
statement in respect of a claim based on defects that has 
been asserted by the Customer, such statement is not to 
be deemed a commencement or admission of negotiations 
concerning the claim, or the circumstances giving rise to 
the claim, if we fully reject the relevant claim. The 
Customer must in all cases prove that the defect existed 
already at the time of delivery.

XI. Liability	

1.	 We will be l iable without l imitation for losses resulting 
from a breach of warranty or from death, bodily injury  
or damage to health. This applies as well if we or our 
senior executives or vicarious agents are l iable for  
wil lful misconduct, fraudulent misrepresentation or gross 
negligence.            

2.	 We will only be liable for negligence insofar as material 
obligations are violated that result from the nature of the 
contract and are of particular importance for achieving the 
purpose of the contract and where the Customer relies 
and may rely on compliance with them. In case of a bre-
ach of a material contractual obligation, default and/or 
impossibility, the Customer‘s claim is limited to damages 
and reimbursement of expenses for losses that are typical 
for the contract and are foreseeable.    

3.	 The above provisions do not affect mandatory statutory 
liability for product defects.     

4.	 Claims by the Customer for reimbursement of expenses 
are excluded, unless a reasonable third party would also 
have incurred these expenses. In addition, claims for 
damages or reimbursement of expenses – for any legal 
reason whatsoever –that go beyond the provisions of 
Article XI (1) to (3) are excluded.

5.	 Our liability for essential third-party products is limited to 
assignment of the claims based on liability for defects 
against the supplier of the third-party products. This does 
not apply if these claims against the supplier are not 
legally enforceable or if this is unacceptable for the 
Customer.
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6.	 In case that the Customer or one of its Customers resells 
the goods delivered by us to an end-Customer (natural 
person), the statutory provisions of the Austral ian 
Consumer Law as set out in Article XV(3)(b) apply to 
claims based on defects. In this case we are only liable 
insofar as the Customer did not grant its Customer terms 
which exceed the statutory mandatory provisions for 
claims based on defects and subject to the condition that 
the Customer fulfi l led its obligation to inspect and notify.

7.	 No repair of defects, replacement delivery or payment of 
damages may be regarded as recognition of a legal obli-
gation unless in a specific case we agreed otherwise in 
writing.

XII. Other Duties by the Customer, Export Control 

1.	 The Customer may not alter the goods in any respect that 
is relevant for safety; in particular, the Customer may not 
alter or remove existing warnings of dangers in case of 
improper use of the contractual goods. If this duty is vio-
lated, the Customer must indemnify and hold us harmless 
from and against product liability claims of third parties to 
the extent that the Customer is responsible for the altera-
tion or defect giving rise to liability.

2.	 If we must issue a product recall or a product warning 
because of a product defect concerning the goods, the 
Customer will assist us and take all reasonable measures 
ordered by us. The Customer is obligated to bear the cost 
of the product recall or product warning to the extent that 
according to the principles of product liability law, the 
Customer is liable for the product defect and the damage 
sustained. More stringent requirements from us and our 
other claims, rights and remedy are not affected.

3.	 The Customer shall notify us without undue delay of any 
risks in the use of the contractual goods and of possible 
product defects of which the Customer becomes aware.

4.	 The supply of goods (products, software, technology) in 
the performance of this contract may be subject to export 
restrictions or prohibitions. The Customer shall comply 
with all applicable export control regulations and corre-
sponding restr ict ions. This part icular ly appl ies to 
European, German and, if relevant, provisions of US law 
relating to (re-) exports. In the case of a re-sale / forwar-
ding of the supplied goods, the Customer shall draw the 
recipient’s attention to the provisions of export control 
law.

5.	 In particular, the Customer shall ensure that goods are not 
used, either directly or indirectly, for a purpose that is 
connected in any way to chemical, biological or nuclear 

weapons and their carrying systems. Furthermore, the 
Customer shall ensure that the items are not put, either 
directly or indirectly, to a military end-use in a country 
subject to a weapons embargo. The Customer shall not 
sell, export, re-export, supply, forward the goods or other-
wise make them available to persons, companies, faci-
lit ies, organizations or in countries, either directly or 
indirectly, if doing so would violate European, German or 
any other applicable export control laws and regulations, 
including U.S. provisions relating to (re-)exports.

6.	 The Customer shall, on request, provide end use certifica-
tes in order to prove the final destination and end-use of 
the products required for the application of any exports 
licenses or approvals.

7.	 The Customer shall be fully l iable for any loss suffered by 
us that has been caused by its failure to comply with the 
applicable export control provisions, including US (re-)
export provisions.

8.	 The performance of the contract and corresponding obli-
gations are subject to the condition that the required 
export or transfer authorizations, approvals or any other 
authorizations stipulated by foreign trade law or clearan-
ces by the competent authorities are issued and that there 
are no other legal restrictions owing to provisions of 
export control law that must be complied with.

9.	 The Customer shall be responsible for all taxes, charges 
and duties in connection with the service outside Australia 
and compensate us if applicable.

XIII. Confidentiality 
 
	 The contracting parties are under obligation to maintain, 

for an unlimited period of time, the confidentiality of any 
and all information that becomes available to them and is 
referred to as confidential or can be recognized as a trade 
or business secret according to other circumstances, and 
they may neither record nor pass on or exploit such infor-
mation. The contracting parties shall ensure through ade-
quate contractual arrangements with their employees and 
agents that the latter, too, refrain for an unlimited period 
of time from the exploitation, circulation, or unauthorized 
recording of such trade or business secrets on their own 
behalf.

XIV. Miscellaneous

1.	 The transfer of rights and obligations of the Customer to 
third parties is subject to our prior written consent.
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2.	 The legal relationship between the contracting parties 
shall be governed by the laws of Victoria, Australia. 

3.	 The parties submit to the exclusive jurisdiction of the 
courts of Victoria, Australia for all disputes arising from 
the business relationship between the contracting parties. 
We are also entitled to bring an action at the Customer ’s 
principal place of business, as well as at any other permis-
sible place of jurisdiction.	  

4.	 Unless otherwise agreed by the parties, the place of per-
formance for all performances owed by the contracting 
parties shall be Derrimut, Victoria, Australia.  

5.	 If a provision in this agreement is or becomes invalid or 
impracticable in whole or in part or if there is a gap in this 
agreement, this shall not affect the validity of the remai-
ning provisions hereof. Instead of an invalid provision, the 
provisions of the law shall apply. If a provision in this 
agreement is or becomes unenforceable and the provisi-
ons of law should result in unreasonable solution for eit-
her Party, a provision corresponding to what would have 
been agreed upon according to the purpose of this agree-
ment if the contracting parties had considered the relevant 
issue from the beginning shall be deemed agreed upon. 
The preceding sentence shall apply correspondingly in the 
event of a gap.

XV. Local terms and conditions

	 Without prejudice to the foregoing, this clause XV sets out 
specific local conditions and requirements that relate to 
the goods to be provided by us to the Customer in 
Australia and New Zealand. In the event of any inconsi-
stencies between this clause XV and other clauses of the 
General Terms and Conditions, this clause XV shall pre-
vail.

1.	 All quoted prices for the goods provided by us are exclu-
sive of goods and services tax (GST) in compliance with 
the A New Tax System (Goods and Services Tax) Act 1999 
(Cth) or the Goods and Services Tax Act 1985 (NZ), as 
applicable, unless specified otherwise.  GST shall be 
additional to the invoice price unless specified otherwise.

2.	 Security
	 a.	 Terms in this clause XV(2) have the same meaning 		

	 as given to them in the Personal Property Securities  
	 Act 2009 (Cth) or the Personal Property Securities 		
	 Act 1999 (NZ) (PPSA) as applicable.	  
 

	 b.	 the Customer acknowledges and agrees that these 		
	 terms and conditions:

		  i.  constitute a security agreement for the pur		
	     poses of the PPSA; and

		  ii. create a security interest in addition to personal 		
	     property already held by the Customer in: 

			   1. all goods (including but not l imited to 		
		     any collateral related to such goods)  
		     that will be supplied in the future by 		
		     ZIEHL to the Customer;

			   2. the proceeds of the goods and collateral 	
		     sold by the Customer; and

			   3. any collateral that could be secured by a 	
		     purchase money security interest under 		
		     the PPSA, including but not l imited to 		
		     purchase money obligations. 
 

	 c.	 We are entitled to register its security interest  
	 granted under these terms on the personal property 	
	 securities register (PPSR) and the Customer waives 	
	 its rights to receive written notification of such regi		
	 stration by us. 	  

	 d.	 The value of the security interest is the total 		
	 amount due and payable by the Customer from time 	
	 to time.	  

	 e.	 Until t it le to the goods sold by us passes to the 		
	 Customer, the Customer must not give us a written 		
	 demand or allow any other person to give the 		
	 Customer a written demand requiring us to register 		
	 a financing change statement under the PPSA or 		
	 enter into or allow any other person to enter into 		
	 the PPSR and financing change statement under 		
	 the PPSA regarding such goods. 	  

	 f.	 Until t it le to the goods sold by us passes to the 		
	 Customer, the Customer will not enter into any 		
	 security agreement that permits any other person or 	
	 entity to register any security interest in respect of 		
	 such goods or the proceeds of such goods. 

	 g.	 The following shall constitute an event of default by 	
	 the Customer:                                                                                                                                       

		  i.    non-payment of any sum by the due date; 
		  i i.   the Customer intimates that it will not pay 		

	      any sum by the due date; 
		  i i i.  any other creditor seizes or intimates that 		

	      it intends to seize our goods; 
		  iv.  any goods in the possession or control of 		

	      the Customer is materially damaged while 		
	      any sum due from the Customer to us 			 
	      remains unpaid; 

		  v.   the Customer becomes insolvent, is put 		
	      into liquidation, has a receiver appointed or 		
	      enters into a scheme of arrangement in 		
	      relation to the Customer or any of the 			 
	      Customer‘s assets or a landlord proceeds 		
	      against the Customer or any of its assets; 

		  vi.  a court judgment is entered against the 		
	      Customer and remains unsatisfied for 			 
	      seven days or more;
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		  vii. any material adverse change in the  
	      financial position of the Customer, of which 		
 	      we shall be the sole judge.	  

	 h.	 The Customer agrees to pay any charges of and 		
	 incidental to registration of the security interest 		
	 created by this clause XV(2)pursuant to the PPSA 		
	 on the PPSR. 

		  i.  If we have cause to exercise any of its 			 
	     rights under the PPSA, the Customer shall 		
	     indemnify us in relation to any claims made 		
	     against us by any third parties as a result 		
	     of such exercise.

3.	 Warranty
	 a.	 We provides to the Customer a warranty:
		  i.  for any goods or parts of the goods manu- 

	    factured by us or any other companies of the  
	    ZIEHL-ABEGG group: for a period of 24 months 		
	    from the date on which the goods are delivered 		
	    to the Customer; and

		  ii. for any other goods or parts of the goods 		
	    that are not manufactured by usor any other  
	    companies of the ZIEHL-ABEGG group: for a 		
	    period of 12 months from the date on which the 		
	    goods are delivered to the Customer.	  

	 b.	 Where the goods are subject to the Competition and 	
	 Consumer Act 2010 (Cth) (Australian Consumer 		
	 Law):

		  i.  the following will apply to the goods and the 		
	    Customer: 

	 		  ‘Our goods come with guarantees that can		
		  not be excluded under the Australian 		
		  Consumer Law. You are entitled to a 		
		  replacement or refund for a major failure 		
		  and compensation for any other reasonably 	
		  foreseeable loss or damage. You are also 		
		  entitled to have the goods repaired or 		
		  replaced if the goods fail to be of accep		
		  table quality and the failure does not 		
		  amount to a major failure’.

		  i i.  In order to claim under any warranty, the 		
	     Customer must return the goods, together with 		
	     proof of purchase, to one of our offices as stated 	
	     in our website. The Customer must bear the 		
	     expense of claiming the warranty. The Customer 		
	     can claim such expenses by forwarding the 		
	     documents evidencing the expenses tous. If we 		
	     find that a warranty applies to the Customer ’s 		
	     claim and the expenses are reasonably incurred, 	
	     we will reimburse the Customer for such  
	     expenses. Our decision is final.	 

	 c.	 The warranty under this clause XV(3) does not 		
	 apply:

		  i.  to a defect that is caused by the Customer or 		
	    any third party; or

		  ii. where the goods have been repaired or otherwise 	
	    tampered with by any person other than a person 	
	    authorised by usto make such repairs; or

		  i i i. normal wear and tear.	  

	 d.	 To the greatest extent permitted by law, the total 		
	 l iability of usis limited to one or the other of the fol		
	 lowing at our option:

		  i.   the replacement of the goods supplied or the 		
	     supply of equivalent goods; or

		  i i.  the payment of the cost of replacing the goods 		
	     or of acquiring equivalent goods exclusive of 		
	     freight; and

		  ii i. does not extend to consequential loss or  
	     damage.

4.	 Return of goods
	 a.	 Subject to clause XV(4)(c), we may, in its sole  

	 discretion, accept return of goods by the Customer 		
	 and issue credit note to the Customer. 	  

	 b.	 If the goods are not manufactured, or only partially 		
	 manufactured, by us or any other companies of the 		
	 ZIEHL-ABEGG group, return of the goods will only 		
	 be accepted with the consent of our relevant  
	 supplier.  	  

	 c.	 Unless otherwise agreed by us, a handling charge 		
	 of 20% of the price paid for the goods shall be 		
	 imposed on all goods accepted for return and  
	 credit.  We shall have the right to set off against, or 	
	 deduct from, any amounts due to the Customer to 		
	 recover the handling charge, and to set out the 		
	 adjusted amount in the credit note to the Customer.  

	 d.	 Goods shall be returned at the cost of the Customer 	
	 and must be returned at the point of distribution or 		
	 any other point specified by us.

 
5.	 For the purposes of assessing the credit worthiness of the 

Customer from time to time and the collection of pay-
ments, the Customer hereby irrevocably authorises usto 
make such enquiries as they deem necessary including 
but not l imited to, making enquiries with and obtaining 
reports (as may be allowed by law) from persons nomina-
ted by the Customer as trade referees, the Customer‘s 
creditors, bankers and financiers, credit providers, mort-
gage and trade insurers and credit reporting agencies (the 
information sources) and the Customer agrees and con-
sents to the information sources providing to ussuch infor-
mation as is requested by us and permitted to be given by 
law for these purposes. The Customer also consents to us 
disclosing the contents of any credit report or personal 
information to a credit reporting agency or commercial 
credit reporting agency for the purpose of that credit 
reporting agency creating or adding any credit information 
fi led in relation to the Customer or any other person or 
business.
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